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Representation in proceedings in QCAT and case management 

One of the hallmarks of the Queensland Civil and Administrative Tribunal (QCAT) is its 

accessibility.  Section 3 sets out as an object of the Queensland Civil and Administrative 

Tribunal Act 2009 that QCAT must deal with matters in a way that is accessible, fair, just, 

economical, informal and quick.  One way in which the Act promotes accessibility and 

economical justice is the expectation in the legislation that parties will be directly engaged in 

presenting their own cases before the Tribunal.   

 

This object is achieved in part by the obligation in section 29 of the Act for the Tribunal to take 

all reasonable steps to ensure that each party to a proceeding understands the practices and 

procedures of the Tribunal, the nature of assertions made in the proceedings and the legal 

implications of the assertions and any decision made by the Tribunal relating to the proceeding.   

In section 30 the principal registrar is required to give parties reasonable help to ensure their 

understanding of the Tribunal’s practices and procedures including giving reasonable help to 

complete forms.     

 

Section 28 requires the Tribunal when conducting a hearing to inform itself in any way it 

considers appropriate and to act with as little formality and technicality as a proper consideration 

of the matters permit.  That section permits the Tribunal to admit into evidence the contents of 

any document despite non-compliance with any time limit or the fact that the document may not 

have been served on another party.    

 

These provisions challenge the perception widely held in the community that delivery of justice 

is inextricably linked to having legal representation at a hearing at all levels of the adjudication 

system.  QCAT is a Tribunal and does things differently from courts.  Parties do not need to have 

a background in legal procedure as the Tribunal is not bound by the rules of evidence or 

practices or procedures applying to courts. The Tribunal has the responsibility to act fairly and 

according to the substantive merits of the case. 

 

Nevertheless, representation is permitted in QCAT in certain circumstances. Legal representation 

is the most common manifestation of a party being represented in a proceeding but it is not the 

only form of representation allowed. Representation by an agent, family member or a non legal 

professional can be anticipated.   

 

Section 43 of the Queensland Civil and Administrative Tribunal Act 2009 (the Act) provides as 

follows: 

(1)The main purpose of this section is to have parties represent themselves unless the interests of 

justice require otherwise. 

(2) In a proceeding, a party— 

(a) may appear without representation; or 

(b) may be represented by someone else if— 



(i) the party is a child or a person with impaired capacity; or 

(ii)the proceeding relates to taking disciplinary action, or reviewing a decision about taking 

disciplinary action, against a person; or 

(iii)an enabling Act that is an Act, or the rules, states the person may be represented; or 

(iv)the party has been given leave by the tribunal to be represented. 

(3) In deciding whether to give a party leave to be represented in a proceeding, the tribunal may 

consider the following as circumstances supporting the giving of the leave— 

(a) the party is a State agency; 

(b) the proceeding is likely to involve complex questions of fact or law; 

(c) another party to the proceeding is represented in the proceeding; 

(d) all of the parties have agreed to the party being represented in the proceeding. 

(4) A party can not be represented in a proceeding by a person— 

(a) who, under rules made under section 224(3), is disqualified from being a representative of a 

party to a proceeding; or 

(b) who is not an Australian legal practitioner or government legal officer, unless the tribunal is 

satisfied the person is an appropriate person to represent the party…. 

It can be seen from the Act that parties are expected to represent themselves in proceedings 

before the Tribunal except in those cases where representation is permitted as of right. Parties 

regularly present their own cases in the Tribunal over a range of jurisdictions from minor civil 

disputes, guardianship, reviews of administrative decisions to domestic building disputes. Parties 

need to know the evidence required to support their claim and must be willing to contribute their 

time and energy to reach a resolution of that claim. 

Through its own processes and Rules, the Tribunal has from its commencement set in place 

arrangements that should result in parties to a proceeding being accorded procedural fairness and 

in matters being dealt with in a way that is accessible, fair, just, economical, informal and quick.  

The Tribunal does not assume that the presence of a legal representative in a proceeding will 

necessarily promote procedural fairness or will necessarily assist the Tribunal to a material 

degree to achieve its statutory objects, particularly in a case where the other party is not legally 

represented. The Tribunal is not easily persuaded that granting leave to a party to be legally 

represented in proceedings will advance the interests of justice.   

The Tribunal does not assume that a decision maker would be placed in a difficult position if 

required to appear in a proceeding without the benefit of legal representation. Parties appearing 

in person in proceedings across the range of matters handled by the Tribunal will very commonly 

be subject to cross examination about their own decisions and actions. Section 95 of the Act 

provides the Tribunal with extensive powers to regulate cross examination and the Tribunal will 

act to ensure that its proceedings are conducted fairly for all parties. 

Turning now to the factors found in section 43(3) of the Act which support the Tribunal granting 

leave for a party to be represented.  One factor inevitably relied on by government agencies is 

that party’s position as a State agency.  The rules of the Tribunal have supplemented the 

provisions in section 43 relating to State agencies.  Rule 53(1) of the Queensland Civil and 

Administrative Tribunal Rules 2009 provides that a State agency may appear in a proceeding 

through an employee, officer or member of the agency who is authorised to act for it in the 

proceeding.  



This means that a chief executive of a department, for example, is not required to appear in 

person in the Tribunal proceedings but can authorise an employee to appear for that chief officer.  

Given rule 53, leave of the Tribunal is not required for a State agency to appear by an employee, 

officer or member of the agency unless the officer selected to appear is an Australian legal 

practitioner or a government legal officer.  If leave is sought in such an instance, the Tribunal 

must be satisfied that the interests of justice require the granting of leave.   

In many cases it has not been made clear to the Tribunal if leave was being sought for a 

government legal officer to appear in the proceeding for a State agency, whether leave was being 

sought for the government legal officer to represent the State agency where a non legally 

qualified officer was intending to appear for the agency or where leave was being sought for 

external lawyers to represent the agency.  The basis of the application for leave must be clearly 

stated in the application.   

Submissions are needed in support of the request for leave and merely filing the approved 

application form is not enough.   

The other factors in section 43(3) would then come into consideration such as the likely 

involvement of complex questions of law or fact.  Submissions should endeavour to identify the 

complex questions of law or fact and preferably address how the presence of legal representation 

would assist the Tribunal in the case.  The application for leave must be served on the other 

parties and the Tribunal will take their views into account as one of the factors informing its 

decision.   

Whether costs are recoverable in the proceeding is commonly a factor that will interest the 

Tribunal when considering a request for leave for legal representation, particularly if the State 

agency is seeking to be represented by external lawyers.  While section 100 of the Act provides 

that each party must bear their own costs for the proceeding, that section is somewhat modified 

by section 103 that empowers the Tribunal to award costs in the interests of justice.   

The Tribunal has not interpreted section 43(3)(d) i.e. whether all the parties have agreed to the 

party being represented in the proceeding, as mandating the granting of leave.  Subsection (d) is 

one factor in a matrix of factors which are expressed in section 43(3) as being able, in the 

discretion of the Tribunal, to be taken into account.    

QCAT actively case manages its proceedings.  In most matters, after an application is filed the 

Tribunal will hold a directions hearing usually conducted by a senior member or a judicial 

member.  At that hearing, direction are made for the filing of documents, preliminary 

jurisdictional issues can be raised and possibly determined, arrangements made for determining 

whether leave will be granted for legal representation and a date for a compulsory conference is 

commonly set.  Parties are expected to know availability of those persons required to attend a 

compulsory conference and so leave arrangements or business commitments should be to known 

so reliable dates can be set.    

Counsel’s availability should be known if leave has been, or is anticipated to be, granted for legal 

representation.    The Tribunal is loathe to vacate dates suitable to the parties set at a directions 

hearing on the basis that it is later ascertained that counsel is not available.   

If the proceeding is not fully resolved at the compulsory conference, the member conducting the 

conference will be likely to make further directional orders for filing of evidence in preparation 



for the setting of a hearing date.   The Tribunal has the power to give directions at any time for 

the speedy and fair conduct of the proceeding.  

The Tribunal has power to extend time limits made in its procedural directions and will 

frequently do so, particularly  when presented with a request for extension that has the consent of 

all parties.  However case management principles can result in such requests being referred to a 

further directions hearing where the parties must explain why the timetable set by the Tribunal 

has not been complied with.  Nothing is adjourned to the registry.  Nothing is placed on a 

settlement list.  Proceedings are progressed to finalisation.  The adage that justice delayed is 

justice denied fits nicely into the stated objects of QCAT and should be kept in mind at all times.   
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